
Discovery on FLSA Collective and 
Plaintiff’s State Law Claims

(6 – 30 months)

STAGE 2

Filing & Conditional Certification of
Collective (FLSA Claims) and Opt-In

(6 – 18 months)

STAGE 1

Decertification of Collective and
Certification of Class (State Wage Claims)

(6 – 12 months)

STAGE 3 Motion for Decertification: Employer argues collective
members are not similarly situated for FLSA claims.
Motion for Certification on State Law Claims: Plaintiff
argues for class certification for State Law Claims.
Outcome: If decertified, only original plaintiffs proceed.
If not, case continues collectively for federal and state
claims.

Notice of Class and Opt-Out
(6 – 12 months)

STAGE 4

Summary Judgment & Trial
(12 – 24 months)

STAGE 5
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Total Lifecycle Approximately 3 – 8 Years

Stay Engaged: Provide payroll and job duty info promptly.
Preserve Records: Retain timekeeping and compensation
documents.
Be Realistic: Many cases settle before trial.
Consult Counsel: Legal guidance is essential throughout the
process.

TIPS FOR EMPLOYERS
FOR MORE
INFORMATION:

Nicole Falcey, Partner
Berkeley Heights Office
Direct: (973) 646-7311
Email: nfalcey@fordharrison.com

Discovery Phase: Exchange of documents and
depositions to assess similarity among opt-ins.

Lawsuit Filed: Plaintiff(s) allege wage/hour violations
and seek collective action.
Conditional Certification Motion: Court decides whether
to allow notice to potential opt-ins.
Notice & Opt-In Period: Eligible employees are notified
and may join the lawsuit. 

State Law Class Action: Parallel claims under state
law may proceed via Rule 23 (opt-out class). 

Summary Judgment: Parties may seek resolution
without trial.
Trial: Case proceeds, often with representative or
individualized evidence.
Damages Phase: If liability found, court
determines wages, damages, and attorney fees.

This roadmap is designed to help employers—especially those less familiar with class or collective litigation—
understand the key stages of this type of wage and hour lawsuit. These cases often involve a combination of
federal claims under the Fair Labor Standards Act (FLSA), which proceed as “collective actions” requiring
employees to opt in, and state law claims, which typically proceed as “class actions” under Rule 23 and include
all employees unless they opt out. Because these two systems follow different rules and timelines, the process
can be confusing. This guide provides a step-by-step look at what to expect, helping you navigate each stage
more confidently and make informed decisions along the way.

LIFECYCLE OF A CLASS/COLLECTIVE ACTION
INVOLVING FEDERAL AND STATE WAGE CLAIMS

A simplified roadmap for employers
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